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[oporuve gpy3ba u Konneru!

xoaAwmm 2020 rof ye cTan ro4oM 3aMeTHbIX U Bark-
HbIX COBLITUIN 1A K O0ro, YbA HMM3Hb TaK UK MHaYe
CBfAi3aHa C Teopuel 1 MPaKTUKON aHTUMOHOMOSBEHOIO
perynnpoBanmuA. 30 net Hasaa (10 ceHTAGpA 1990 1) 6bIN co3-
[OaH MepBbI aHTMMOHOMOJTbHLIM 0praH HoBow Poccn — lMocy-
AapcTBeHHbI KommuTeT PCOCP Mo aHTMMOHOMOSLHOM NONUTH-
Ke 1 NOAOEPHKE HOBbIX 3KOHOMUYECKIMX CTPYKTYP.
3a npolledwme rogsl 6narofapa YCUIMAM MHOMOTbICAY-
HOMO KOMMEKTVIBa @aHTMMOHOMOIbHOIO PEryNATOPa, 3KCNepT-
HOMO M NpeanpUHMUMAaTENbCKOrO CO0BLLECTB, NOAAEPHKE
MpaBuTensctBa u lMNpesngeHTta Poccuinckon @egepaumm
6B CHOPMMPOBAHBI OCHOBbI FOCYAAPCTBEHHOM KOHKYPEHT-
HOWM NONNTUKN, OTBEYAIOLLME PeanvAM POCCUMCKOM HM3HW.
Ynanocb [o6UTLCA pAAA BarHbIX YCNEX0B He TOMbKO B 06-
nacTu 6opbbbl C HeraTUBHBIMY MPOABIEHUAMN MOHOMOMN3-

Ma, HO 1 B COBepLUeHCTBOBaHNN 3aKoHogaTeslbHoM 6a3bl

4 Poccuinckoe KOHKRYpPEeHTHOEe rMpaBo 1 3KOHOMKKa

3alUMThl 1 Pa3BUTMA KOHKYPEHLMM, 3aKYNOYHON OeATeNbHO-
CTW, MHOCTPAHHBIX MHBECTULMIA, pEKaMbl, TapUpHOro pery-
NMPOBaHUA, rOCYAapCTBEHHOr0 0BOPOHHOMO 3aKasa.

Bce 370 nossonuno OenepanbHo aHTUMOHOMOSILHOM
cnybe CTaTb Mosie3HbIM HalleMy 06LLecTBY 1 FrocyaapcTBy
WNHCTPYMEHTOM 3KOHOMMWYECKOIN MOMUTUKM, UMEIOLLIM BbICO-
Kyt0 penyTaumio He TofbKo B Poccun, HO My MMPOBOIo Mpo-
deccroHanbHoro coobulecTsa.

Bce 311 bonblume 1 Manble JOCTUHKEHUA B chepe aHTu-
MOHOMO/LHOI0 PeryniMpoBaHnA U PasBUTUA KOHKYPEHUMK
B HalLlei CTpaHe Ha MpOoTAKeHU nociiegHmx 16 neT ceA3aHbI
¢ nYHocTbio Miropa K0pbeBuya ApTeMbeBa, KOTOphbI pyKOBO-
avn @efepanbHoi aHTUMOHOMOMBHOM CTY*K60M C MOMeHTa
ee cozganva B 2004 1. 1 0o Ha3HaveHws 11 Hosbpa 2020 .
nomMoLHmKoM [peacenatens MNpaButensctBa Poccuinckon
Qepepaumn.
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U KOM6MHMpOBaHHbIE Noaxoabl’

3aBapyxuH B.I.,

WHcTUTYT Npobnem passutuA
Hayku PAH,

117218, Poccus, r. Mockea,
HaxumoBckui np-T, A. 32
JNucuupbiH-CBetnaHos A.lL,
WHCTUTYT rocynapcTsa 1 npasa
PAH,

119019, Poccua, . MockBa,

yn. 3HaMmeHKa, 4.10
Makcumos C.B.*,

WHCTUTYT npobrem passutuA
Hayku PAH,

QepfepanbHan aHTUMOHOMOSbHasA
cny6a,

117218, Poccus, r. MocKkBa,
HaxmmoBcKui mp-T, 4. 32,
125993, Poccus, r. Mockea,

yn. Cagosas-KyapuHckaa, g. 11

AHHOTauuA

B craTtpe PaCcCMOTPEHBI IIOHATHE, IPEABICTOPUA U COBPEMEHHAs IIPpaKTUKa KapTejan3a-
o pOCCHﬁCKOﬁ OKOHOMMUKHU. BI)I[[eJIeHI)I KJIDUEBBIE (l)aKTOpr pocCTa KapTe/jim3anuu,
C(i)OpMyJ'IPIpOBaHI)I OCHOBHBIE€ ITOAXOABI K MOAEpHU3alluA COBpeMeHHOfI ToCyJapCTBEH-
HOfI IIOJIUTUKMU 110 A€KapTe/Inu3aliuu pOCCHﬁCKOﬁ OKOHOMMUKHU.

VIHTEHCUBHBIA MHOTOYPOBHEBHIN KOHTPOJIb 32 TOPTraMU CO CTOPOHBI aHTUMOHOIIOJIBHBIX
opraHoB, ®eziepabHOrO Ka3HauelcTBa, CueTHOH mayaTel Poccuu U BeIOMCTB-3aKa3qH-
KOB IT03BOJIMJI HE TOJIBKO BBISIBUTH MACIITA0HYIO IPAKTHKY UCKYCCTBEHHOTO PETYIIHPO-
BaHMA IIeH Ha TOPrax C UCIO0JIb30BAHUEM KapTEIbHBIX CXeM, HO M OOHAPYKUTH ITPU3HA-
KU CHCTEMBI OPTaHU30BAHHBIX 3JI0yNIOTPeOIeHN B cepe IMyOJIMIHBIX 3aKYIIOK, CPESH
KOTOPBIX KapTeJIb He SIBJISIETCS] HAanbO0JIee OMACHBIM IIPECTYIUIEHHEM.

B Hacrosiiiee BpeMsi BOIIPOCHI JIONMyCTHUMOCTH COTJIAIIEHUH XO3SHCTBYIOIINX CyOBEK-
TOB B OCHOBHBIX c(pepax PIHOUHBIX OTHOIIEHUH TOJKHBI PELIaThCs B KOHTEKCTe 33144
Tepexo/ia K MHHOBAIIMOHHOH ITU(PPOBOH 3KOHOMUKE, IIPEO/I0JIEHU 00IIETO SKOHOMH-
YeCcKOro KpU3Hca, yCUIEHHOTO aHieMueil kopornasupyca COVID-19, coburoienns 6a-
JIaHCa MEXKIY TPAHCHAIMOHAIbHBIMY SKOHOMHYECKUMH CBA3SAMU U IPOTEKIIMOHI3MOM
HAI[MOHAJIbHBIX OPUCAUKI[UH.

HauboJtee nepcreKTUBHBIM HanpaBieHHeM (GOPMUPOBAHUSA OOIIIX MOAX00B K IIPOTH-
BO/IEUCTBUIO KapTeIu3anyuy [udpoBol 5SKOHOMUKH cilelyeT IPU3HATh HHUIIUUPOBAHUE
paspabotku B pamkax UNCITRAL (Komuccuu OOH 110 mpaBy MeXXAyHApOJHOH TOPTOB-
JIM) TUIIOBOTO 3aKOHA COOTBETCTBYIOIIETO COZIEPXKAHMA, KOTOPBIM OTHOCHUTCA K opMe
«MATKOTO IIpaBa», a TaKyKe aHaJIOTUYHOT0 Mo/iesibHOro 3akoHa EADC.

KnioueBble cnoBa: KOHKYpeHUUS, Kapmeau Ha mopeaax, dexapmeaudayus, NPOMeKYuoOHU3M, mu-
noeoit 3akon UNCITRAL.

Ona uutupoBanua: 3aBapyxuH B.I1., JIncunpin-CeetanoB A.I'., Makcumos C.B. [lekaprenuzanus
5KOHOMUKH: JIEHCTBYIOIIASA MOJIEJb, AJIbTEPHATUBHBIE 1 KOMOMHUPOBaHHBIE [T0/IX0/1bI // Poccuii-
CKOe KOHKYPEHTHOE IIPaBO U 3KOHOMHUKA. 2020. N2 4 (24). C. 6—13.
https://doi.org/10.47361/2542-0259-2020-4-24-6-13

ABTODBI 3asBIIAIOT 00 OTCYTCTBUU KOH(JIIUKTA HHTEPECOB.

! CratbA nogroToBneHa nNpy GuHaHcosoi noadepke PODOU (npoekt N2 20-010-00773).
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Abstract

The article examines the concept, prehistory and modern practice of cartelization of the
Russian economy. The key factors of the growth of cartelization are highlighted, the main
approaches to modernization of the modern state policy on decartelization of the Russian
economy are formulated.

The intensive control over tenders by the antimonopoly bodies, Federal Treasury, Ac-
counting Chamber and Government customers made it possible not only to reveal a
large-scale practice of artificial bidding prices regulation using cartel schemes but also
to reveal signs of a system of organized abuse in the field of public procurement, among
which the cartel is not the most dangerous crime.

Currently, the decisions on admissibility of business entities agreements in main areas of
market relations should be taken in terms of facilitating the transition to an innovative
digital economy, overcoming the general economic crisis, reinforced by the COVID-19
coronavirus pandemic, as well as of maintaining a balance between transnational eco-
nomic relations and protectionism of national jurisdictions.

The most promising direction for the formation of common approaches to countering
cartelization of digital economy might be an initiation of the development within the
framework of UNCITRAL (UN Commission on International Trade Law) of a model law
of the appropriate content, which refers to the form of "soft law", as well as of similar
EAEU model law.

Keywords: competition, bidding cartels, decartelization, protectionism, UNCITRAL model law.

For citation: Zavarukhin V.P., Lisitsyn-Svetlanov A.G., Maksimov S.V. Decartelization of the economy:
working model, alternative and combined approaches // Russian Competition Law and Economy.
2020. No. 4 (24). P. 6—13, https://doi.org/10.47361/2542-0259-2020-4-24-6-13
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opbba € KapTenaMKM OTHOCUTCA K YACTY MPUOPUTETOB POCCUICKOM aHTUMOHOMOSBHOM

MOMMTUKK Ha NpoTAKEeHUM nocniedHux 30 feT, T. e., Mo CyTW, C MOMeHTa Co3aHuA Nnep-

BOI0 @HTMMOHOMO/bHOro opraHa — locyaapcTeHHoro KomuTeTa PCOCP no aHTu-
MOHOMOSBHOM MOSIUTUKE U NMOAAEPHKE HOBBIX 3KOHOMUYECKUX CTPYKTYPS.

2 The article was preared with the financial support of the Russian Foundation for Basic Research (project
No. 20-010-00773).

3 CM.: MNocTaHoBneHne CoBeTa MuHmctpos PCOCP ot 10.09.1990 N2 344 «Bonpockl MocyaapcTBeHHOro Ko-
muteTa PCOCP no aHTMMOHOMO/LHOM MOSIMTUKE U NMOAAEPHKKE HOBbLIX SKOHOMUYECKMX CTPYKTYP» (BMecTe
¢ «BpeMeHHbIM nonoeHrem o locyaapctBeHHoM KommuteTe PCOCP no aHTUMOHONOBHOM MNOUTYKE U Moa-
[epHKe HOBbIX 3KOHOMMYECKMX CTRYKTYp») // CITPCOCP. 1991. N2 2. CT. 12.
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AHHOTauuA

B Hacrosiiiiee BpeMs CKJIaZbIBaeTCs HEOAHO3HAUHAS CyleOHAasA MPAaKTHKA OTHOCUTE b~
HO TOJIKOBAHUS TOHATHUSA «IOAKOHTPOJIbHAS TPYIIIA JIUI», KOTOPOE MO3BOJISET MPU-
3HATh JIEUCTBUA XO3AUCTBYIOIUX CYOBEKTOB HE MO/ITaAAIONIUMHU 0] 3aIlIPETHI, yCTa-
HOBJIEHHEBIE CT. 11 PesrepasibHOTO 3aK0HA OT 26.07.2006 N2 135-D3 «O 3amuTe KOHKY-
pEeHIIUU».

ITosb3ysiCh BO3HUKIIEH HEONPENeJeHHOCThI0, MHOTHE YYACTHHKH JI€J1 O KapTessix
MPEeANPUHUMAIOT MTOMBITKHU (M MHOT/A YCIEITHO) I0Ka3aTh, UTO HA CAMOM JIeJie CTOBOP
MMeJI MECTO BHYTPH IOJKOHTPOJILHOM TPYIIIIBI JIUII, a CJIEJIOBATEILHO, He SIBJISIJICA 3a-
MpEeNeHHbIM.

B 1aHHOI cTaThe MBI pACCMOTPUM HauboJiee pacnpoCcTpaHEeHHbIE IOBOBI, UCIIOJIb3ye-
MbI€ XO3SHCTBYIOIINMHU CyOBEKTAMH TI0 JIeJIaM O KapTeJssX, U AaJUM OIEHKY BO3MOK-
HOCTH UX IPUMEHEHUS B COBPEMEHHBIX YCJIOBUAX.

KnioyeBble cnoBa: KOHKYpPEHYUS, KAPMeAU, AHMUKOHKYPEHMHble CO2AaULeHUs,, NOOKOHMPOAbHAS
epynna auy, donycmumocms kapmeanet.

Ona uutnposanusa: [llep6a T.D. [logKoOHTpOIBHAS TPYIIIA JIHI] II0 /IeJIaM O KapTeJisiX: MOIX0/IbI Be-
JioMCTBa U cy/10B // Poccuiickoe KOHKypEeHTHOE MPaBO U 9KOHOMHKA. 2020. NO 4 (24). C. 14—21.
https://doi.org/10.47361/2542-0259-2020-4-24-14-21
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Abstract

Recent judicial practice regarding the interpretation of the ‘controlled group’ in order to
apply exceptions from prohibition on cartel agreements is controversial.

Taking advantage of the uncertainty that has arisen, many participants in cartel cases
make attempts (and sometimes successfully) to prove that in fact the conspiracy took
place within a controlled group, and, therefore, was permissible.

In this article we will consider the most common arguments used by business entities
in cases of cartels and evaluate the possibility of their application in modern conditions.

Keywords: competition, cartels, anti-competitive agreements, bid rigging, a controlled group of
persons, the permissibility of cartels.

For citation: Shcherba T.E. Meaning of ‘controlled group’ in cartel cases: approaches of the
authority and courts // Russian Competition Law and Economy. 2020. No. 4 (24). P. 14—21,
https://doi.org/10.47361/2542-0259-2020-4-24-14-21
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0 nHdopmaumm ®AC Poccun, B 2019 1. Bo3byaeHo 424 fena o KapTensx (pocT Ha
22% no oTHoLeHuio K 2018 1), u3 HUx 372 croBopa Ha Toprax (pocT Ha 24% no oTHo-
weHuio K 2018 )"

KapTenbHble croBopbl ABAAIOTCA OAHMMM U3 CaMbIX TAMENbIX MPABOHAPYLUEHWN B 3KOHOMM-
yeckon chepe [1]. Mo pasHbIM oLeHKaM, Bped 0T KapTenei MoxeT focturate 2% BBl cTpaHbi2.
Tak, no MHeHuo C.b. ABpalueBoi, «ocnabneHne KOHKypeHUMK obxoamTca Poccum He MeHee
2,5% BB, unm 1,3 TpnH py6. B rog» [2].

Bonee 80% KapTenen 1 aHTUKOHKYPEHTHBIX COMIALLEHMI, KOTOPbIE PACKPLIBAIOTCA B MO-
CrefHve rogpl, — 3T0 CroBopbl Ha Toprax [3]. [JaHHaA CTaTUCTUKa OTpaaeT BbICOKYIO 4OS0
HapyLLEeHWA Mpy pacnpefeneHny rocy[apCcTBEHHbBIX CPEACTB M CPeACTB KOMMaHWUIA € rocyaap-
CTBEHHbIM Y4aCTUEM, KOTOPbIe BbIHYAeHbI HeahdEeKTUBHO pacxofoBaTh CpeAcTsa Gepepais-
Horo blogrKeTa Ha NpPUoOBPETEHWE TOBAPOB M YCIYT, B TOM YMC/Ie CMeLManbHOro HasHauveHus [4].

B cootBetctBUM Cc Y. 1 cT. 11 ®enepansHoro 3akoHa oT 26 niona 2006 r. N2 135-03 «0 3a-
LUMTE KOHKYPEHLMN»® (Danee — 3aKoH) Nnof KapTesieM NOHMMAETCA COrnalleHue Mexay Xo-
3ANCTBYIOLUMMM CYBBEKTAMN — KOHKYPEHTaMU, eC/IM TaKoe CorfalleHre NPUBOANT U MOXKeT
MpVBECTM K MOC/IeACTBMAM, MPAMO NepeumciieHHbIM B aHHOW CTaTbe.

T CMm.: Bopbba c KapTenamu: ntorn paboTel ®AC B 2019 roay (npecc-KoHpepeHuma OAC Poccun B UTAP-TACC
ot 04.02.2020). URL: https://www.facebook.com/presstass/videos/269466301395857 1/ (JaTta obpaLueHus:
24.10.2020).

2 CM.: MegBenes npusBan ycunmuTh 6opbby ¢ KapTenamm us-3a yiepba B 2% BBI. URL: https://www.interfax.
ru/business/627183 (data obpatueHus: 24.10.2020).

3 Cm.: CobpaHue 3aKkoHopaTenscTea P®. 31.07.2006. N2 31 (u. 1). CT. 3434.
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KOHCTUTYLMOHHbIX HOPM
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AHHOTauuA

B craThe paccMaTpHBaETCs BOIIPOC O HEOOXOAUMOCTH HJIH OTCYTCTBUH HEOOXOIMMOCTH
HaJIM4¥sA B aHTUMOHOIIOJILHOM 3aKOHOJATe bCTBe Poccuiickoit ®enepanuyn MMMyHU-
TETOB B OTHOIIEHUM WHTEJUIEKTYILHBIX IIpaB. JIaHHBIN BOIIPOC UCCJIEyeTCS B CTAThe
¢ Touku 3peHus nosyoxennit Koncerurymuu Poccuiickoit Pegepanu, UCX0AA U3 aHAJIA-
32 COOTBETCTBUSI aHTHMOHOIIOJIBHBIX UMMYHHUTETOB OCHOBOIIOJIATAIOIINM MPUHITUTIA-
MU 3aKOHozaTenbeTrBa PO. B yacTHOCTH, aBTOPOM PacCMOTPEH BOIIPOC O COOTHOIIIEHUN
cratett 8, 32 u 44 Koncrurynuu Poccutickoit ®esiepariuu, yCTaHABIMBAIIINX OCHOBBI
AHTUMOHOIIOJIPHOTO 3aKOHOJATEbCTBA M 3aKOHO/IATEIbCTBA 00 HHTEJUIEKTYaTbHBIX
mpaBax. Tak)ke aBTOPOM pacCMaTPUBAETCS BOIIPOC CYITHOCTHOUM IPUPOALI aHTUMOHO-
TOJIbHBIX UMMYHHUTETOB B OTHOIIIEHUY UHTEJIJIEKTYaIbHBIX ITPAB.

KnioueBble cnoBa: Koncmumyyus Poccutickoti @edepayuu, aHMuUMOHONOAbHOE pe2yauposaHile,
KOHKYPEeHMmHOe Npaso, UHMeAneKmyatbHas co6CcmeeHHOCMb, UHMeANeKMYyanbHble NPasda, aH-
MUMOHONOAbHBLE UMMYHUMEMbL.

Ana uutnposanua: Caiinames P.3. AHTHMOHONIOJIPHBIE UMMYHHUTETHI B OTHOIIIEHUH WHTEJUIEKTY-
aJIPHBIX IIPAB CKBO3b IPU3MY KOHCTUTYIIMOHHBIX HOPM // Poccuiickoe KOHKYpEHTHOE IIPaBo U SKO-
HOMHKa. 2020. N2 4 (24). C. 22—27. https://doi.org/10.47361/2542-0259-2020-4-24-22-27
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Antitrust Immunities

for Intellectual Rights Through
the Lens of the Constitutional
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Renat Z. Saydashev,
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Kutafin Moscow State Law
University,

Sadovaya-Kudrinskaya str., 11,

Moscow, 125993, Russia,

Sadovaya-Kudrunskaya str., 9,

Moscow, 125993, Russia

Abstract

Article discusses the need or no need of antimonopoly immunities for intellectual rights
in the antimonopoly legislation of the Russian Federation. This issue is investigated in
the article from the point of view of the provisions of the Constitution of the Russian
Federation, based on the analysis of the validity of the existence of antimonopoly im-
munities by the fundamental principles of the legislation of the Russian Federation.
In particular, the author touches upon the issue of the relationship between 8, 32 and
44 articles of the Constitution of the Russian Federation, which establish the founda-
tions of antimonopoly legislation and legislation on intellectual rights. The author also
examines the issue of the essential nature of antitrust immunities in relation to intel-
lectual rights.

Keywords: Constitution, antimonopoly regulation, competition law, intellectual property, intel-
lectual rights, antimonopoly immunities.

For citation: Saydashev R.Z. Antitrust Immunities for intellectual rights through the lens of the
constitutional norms // Russian Competition Law and Economy. 2020. No. 4 (24). P. 22—27,
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¥e [OBOSbHO 3HAUMTENbHBIA MepUo BpeMEHU KaK B HayKe KOHKYPEHTHOro Nnpasa,

TaK ¥ Ha NPaKTUKe He yTUXaIoT Cropbl 0 HE06X0AMMOCTU MW OTCYTCTBUM Heobxoau-

MOCTW @HTVMOHOMOSbHBIX UMMYHUTETOB B OTHOLLEHWUW MHTENNEKTYabHbIX NpaB (4. 4
cT. 10, 4. 9 cT. 11 @enepansHoro 3akoHa oT 26.07.2006 N° 135-03 «O 3awmTe KOHKYpeH-
Unm», fanee — 3aKoH 0 3aLUmMTe KOHKypPeHLMKM)'.

! DepnepanbHbii 3aKoH oT 26 vionia 2006 . N2 135-03 «O 3amte KoHKypeHuun» // C3 P®. 31.07.2006, N2 31
(4. ). C1. 3434,
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O NoHATUM «ocyLuecTBNeHUEe CALNTKU»
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AHHOTauuA

B crarpe mpoBesieH aHAIN3 NOHATHA «OCYIIECTBIEHUE CAEJIKU», MOAJIEXKaIed rocy-
JIapCTBEHHOMY KOHTPOJIIO 32 SKOHOMUUYECKOH KOHIleHTparuel. IlocraBieHbI BOIPO-
ChI O COOTHOIIIEHUH YKa3aHHOTO TEPMUHA C TAKUMHU ITPABOBBIMU KOHCTPYKIIUAMH, KaK
3aKJII0UEeHHE JOTOBOPA, UCIIOJIHEHUE 00513aTeJIbCTBA, COBEPIIIEHNE PACIIOPAAUTETLHOMN
caenkd. [To pe3ysbraTaM pacCMOTDPEHUS PA3JIMYHBIX BUIOB CAEJIOK KPUTHUYECKU Olle-
HUBAETCsS BEJIOMCTBEHHBIH MOAX0/] B IOHUMAHUM OCYIIECTBJIEHUS CJIETKU KaK UCIIOJI-
HeHUs obsi3aTesiberBa. CreaHbl BBIBOJBI O HEOOXOAUMOCTH BHIpabOTKH auddepeH-
IIUPOBAHHOTO II0JIX0/Ia, ITO3BOJISIONIET0 CHU3UTh aIMUHUCTPATUBHBIE PUCKHU XO3SIH-
CTBYIOIIUX CyOBEKTOB.

KnioueBble cnoBa: sKOHOMUUECKASt KOHYEHMPAayus, ocyujecmaneHue coenku, UcCnoaHeHue 0613a-
meascmea, npedeapumenvHoe coanacue, nepexod npasa cobCmMeeHHOCMu.

Ana umtnpoBanua: Burukosckuil E.B. O moHATHH «OCyIIecTBIeHNE CEIKU» B PaMKax rocyzap-
CTBEHHOT'O KOHTPOJIA 3a 3KOHOMUYECKOU KOHHeHTpaHI/Ieﬁ // Poccuiickoe KOHKYPEHTHO€ IIpaBO
M 9KOHOMUKA. 2020. N0 4 (24). C. 28—35. https://doi.org/10.47361/2542-0259-2020-4-24-28-35
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O NOHATUM «OCYLLIECTBIIEHNE CAEMKU» B PaMKaX roCyAapCTBEHHOMO KOHTPOMA 33 3KOHOMUYECKOM KOHLIEHTPaLMeN

On the Concept of “Execution of

a Contract” Within the Framework
of State Control over Economic
Concentration

Egor V. Vinchkovskiy,
Infralex Law Office,

Presnenskaya embankment, 8,
bldg 1, Moscow, 123112, Russia

Abstract

The article analyzes the concept of “execution of a contract” subject to state control over
economic concentration. Questions were raised about the relationship of this term with
such legal constructions as the conclusion of an agreement, the fulfillment of an obliga-
tion, and the execution of an order. Based on the results of considering various types of
contracts, the departmental approach in understanding the execution of a contract as the
fulfillment of an obligation is critically assessed. Conclusions are made about the need to
develop a differentiated approach to reduce the administrative risks of business entities.

Keywords: economic concentration, execution of a contract, fulfillment of an obligation, prior con-
sent, transfer of ownership.

For citation: Vinchkovskiy E.V. On the concept of “execution of a contract” within the framework
of state control over economic concentration // Russian Competition Law and Economy. 2020.
No. 4 (24). P. 28—35, https://doi.org/10.47361/2542-0259-2020-4-24-28-35
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0CyOapCTBEHHbI KOHTPOSb 338 3KOHOMMYECKOW KOHLIeHTpaumWet MpeacTaBnaeT cobom

CaMOCTOATENbHBIA MHCTPYMEHT 3alLMThl KOHKYPEeHUMN, 061afalolmii 3HaUMTENbHOM

cneumndrnKon HopMaTUBHO-MPABOBOIo peryIMpoBaHnA. [JaHHaA cneumduKa He ToNbKo
NpOABNAETCA B CBOEM Y3KOM aHTUMOHOMO/IbHOM CMbIC/IE, HO CO3[aeT U COBEPLUEHHO MHbIE
TPAKTOBKM KNACCUYECKMX MparaaHCKO-NPaBoBbIX NOHATUIA. OOHUM 13 TaKkKX NOHATUIA ABNA-
€TCA TEPMVH «COeSIKa», HEKOTOPbIE MPABOBLIE ACMEKTLI KOTOPOW HALLN MHOE OTPaKeHWe B
KOHKYPEHTHbIX OTHOLLIEHUAX.

Mmaea 7 ®enepanbHoro 3akoHa ot 26.07.2006 N2 135-M3 «O 3almTe KoHKypeHuun»' (aa-
nee — 3aKOoH 0 3alUMTe KOHKYPeHLMM) 3aKpen/IfeT NopAaoK NpeacTaBeHnsa B aHTUMOHO-
MOSbHbI OpraH XofaTancTBa 0 Aaye COormackA Ha OCYLLECTBEHWE COEMKM MW yBEOOMSIEHNA
06 ocyLlecTBneHUn caenku. HapylueHne yKasaHHOro nopaaKa, BRAYaA HapyLLIeHWA CPOKOoB
nofaym yKasaHHbIX JOKYMEHTOB, CO30aeT A/1A X03ANCTBYIOLMX CYObEKTOB KaK nocieacTsus
B BUAE NMpUBMEYeHVs K aAMMHUCTPaTMBHOM 0TBETCTBEHHOCTH (Y. 3 ¢T. 19.8 KoAll P®), Tak
N PUCKN NPU3HAHWA COENOK HeaelcTBUTEIbHBIMU U MPUHYANTENIbHOM peopraHm3aumm (K-
BMOALMM) BHOBb CO3AAHHBIX opuamMYecknx nuu (CT. 34 3aKoHa 0 3aliMTe KOHKypeHLMK).
C y4eToM U3M10XKeHHOro, 0cob0ro BHMMaHWA TpebyeT NoHMMaHne TepMUHa «OCyLLIECTBIeHME
COENKM» B KOHKYPEHTHOM MpaBe W, B YaCTHOCTW, MOMEHTa ee OCYLLIECTBNIEHWA, KOTOpPbIN He-
MocpeaCcTBEHHO B3aMMOCBA3aH C BO3HMKHOBEHWMEM 06A3aHHOCTM X03ANCTBYIOLLIEro Cy6beKTa
npeacTaBUTL XO4ATANCTBO UM yBeOOMIIEHME.

! CMm.: CobpaHue 3aKkoHogaTenscTea PO, 31.07.2006, N231 (u. 1). CT. 3434.
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conepHu4yecTBa X03AUCTBYIOLLUX
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AHHOTauuA

B craTee uccnenyercs MHCTUTYT HAJIOTOBOM KOHKYPEHIMH B cepe a[MIHUCTPUPOBA-
HHA JI0XO/I0B OIO/IZKETOB OIO/ZKETHOM crcTeMbl Poccutickoit ®@esrepariun. PaccMOTpPEHBI
BOIIPOCHI CYIITHOCTH, BI/IOB 1 OCHOBHBIX I1eJIel HAJIOTOBOM KOHKYPEHITNH B cdepe aiMu-
HHUCTPUPOBAHUSA HAJIOTOBBIX M HEHAJIOTOBBIX IOCTYIUIEHUH Ha PETHOHAJIBHOM YDOBHE.
ITo MHEeHUIO aBTOpPA, OCHOBHOM I€JIBI0 TTO/I/IEP>KaHUsA HAJIOTOBOM KOHKYPEHITUH B chepe
aJIMUHUCTPUPOBAHUS TI0XOZ0B OIO/I’KETOB SIBJISIETCS MOBBILIIEHNE KAYeCTBA YIIPaBJIEHUS
¢dunancamu B cyopekrax P®, B TOM YHCie B YACTHU OKA3aHUSA FOCYJaPCTBEHHBIX YCIIYT C
HCIIOIb30BaHNeM IU(MPOBBIX TEXHOJIOTUH. JJONIOJTHUTETPHOH [IeJIBI0 HAJIOTOBOM KOHKY-
PEeHILINH JIOJIPKHO CTaTh CTUMYJINPOBaHIE SKOHOMHYECKOTO COIIEPHIUYECTBA XO3AHUCTBYIO-
IUX CyO'bEKTOB, PA3BUTHE KOHKYPEHIUH B L[€JIOM.

KnioueBble cnoBa: Ha.10208a8 KOHKYPEeHYUS, aOMUHUCMpuposaHue 00xo008 6100xcemos, 8udbl Ha-
10208011 KOHKYpeHyuu, deodhuiopudayus, 0CHO8Hble PYHKUUU U Yeau HAA0208011 KOHKYPEeHYUl,
yu@posvle MexHOA02UL, KAHeCne0 20CYO0apCmMeeHHbIX YCAY2, CIMUMYAUPOBAHUE SIKOHOMUUECKO20
conepHuuecmea.

Ana umtuposanua: BenoBa C.H. HanoroBasa KoHKypeHIus B cdepe aJIMUHHCTPHUPOBAHUSA J0XO-
JIOB OI0/PKETOB Kak (hakTop CTUMYJIMPOBAHUS SKOHOMHYECKOTO COIEPHHYECTBA XO3SHCTBYIO-
mux cyobpekToB // Poccuiickoe KOHKypeHTHOe IPaBO U HKOHOMHKA. 2020. N24 (24). C. 36—43.
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Tax Competition in the
Administration of Budget
Revenues as a Factor in
Stimulating Economic Rivalry
Between Business Entities

Svetlana N. Belova,
Academy of management of
the Ministry of Internal Affairs
of Russia,

Zoya and Alexander
Kosmodemyanskikh str., 8,
Moscow, 125171, Russia

Abstract

The article examines the Institute of tax competition in the field of administration of
budget revenues of the budget system of the Russian Federation. The issues of the es-
sence, types and main goals of tax competition in the field of administration of tax and
non-tax revenues at the regional level are considered. According to the author, the main
goal of maintaining tax competition in the field of budget revenue administration is to
improve the quality of financial management in the subjects of the Russian Federation,
including in the provision of public services using digital technologies. An additional goal
of tax competition should be to stimulate economic competition among economic enti-
ties and develop competition in General.

Keywords: tax competition, budget revenue administration, types of tax competition, deoffshoriza-
tion, main functions and goals of tax competition, digital technologies, quality of public services,
promotion of economic competition.
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KoHKypeHTHbIE CpaXKEHHUA XOTh U I0JIKHBI IIPOTEKATh B YCTAHOBJIEHHOM 3aKOHOM IMTOPSi/I-
Ke, HO HEPEJIKO OHU HATIOJIHAIOTCS HEUYECTHBIM MOBEIeHNEM. B GOJIBIIIMHCTBE CBOEM 3TO
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Abstract

Although competitive battles should take place in accordance with the procedure estab-
lished by law, they are often filled with dishonest behavior. For the most part, this is
an area of morality, but under certain circumstances even this is given statutory power.
We are talking about abuse of rights (bad faith). A retailer may find itself in this posi-
tion when competing with marketplaces, especially when a common supplier (official
distributor) intervenes in the confrontation.
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AHHOTauuA

Iudposblie wiaThopMbl IPHOOPETAIOT BCe GOJIBIIYIO MOMYJIIPHOCTD C POCTOM MPOIIEHTA
0HJ'IaI>iH-T0pI‘OBJ'IH B rpa’XJaHCKOM o6op0Te. Kax c1eacrsue, Cyabl 1 aHTUMOHOIIOJIbHBIE
PETYJISITOPHI IO BCEMY MHUPY BCe Yallle CTIKHBAIOTCS ¢ HEOOXOAMMOCTBIO TPUMEHEHUS
HOPM aHTUMOHOIIOJIBHOTO 3aKOHOJATE/IbCTBA K HHCprBBIM HJIaTCbOpMaM. n Ka)mblﬁ pa3
9TO BBI3BIBACT PAJ] UHTEPECHBIX BOIIPOCOB IMIPAKTUYECKOI'0 U TEOPETUYECKOI'O XapaKTepa.

Korzma B aHTHMOHOIIO/IBHBIX JleJIaX pedb ueT 0 MUPPOBBIX I1aTdopMax, TO BOSHUKAIOT
CJIO?KHOCTH C OIIpe/iesieHeM IIPO/IyKTOBBIX U IreorpadruecKux rpaHuUl] TOBAPHOTO PHIHKA,
Ha KOTOpOM JielicTByeT nudposas mwiatdopma.

B mae 2019 r. BepxoBHbiii ¢y CIIIA BbIHEC pEIIEHHE IO CIIOPY MEKY IPYIIIOH I0JIb30Ba-
tesett iPhone u komnanueit Apple Inc. ['pymina He3aBUCUMBIX MOJIb30BaTe el iPhone 06-
paTuiach B CyAI, yTBEPK/Aasi, YTO KOMIAHUs Apple MOHOIIOIU3UPYET PHIHOK MIPIJIOKEHHHA
Ju1s1 iPhone myTeMm ycTaHOB/IEHUsI MOHOIOJIBHO BBICOKHX II€H B MarasuHe HPUJIOXKEHUI
App Store.

JlaHHOe pellleHUe IpeJCTaBIIAET OIPe/ieJIEHHBIH MHTEPeC /UL KOHKYPEHTHOIO IIpaBa.
ITpu aHamM3e GakTUIECKUX 0OCTOATENIBCTB Jiejla BOBHUKAIOT CJIE/YIOINe BOIPOCHL. IB-
Jsetcs i App Store 1iudpoBoii riardopmoii? MoxKHO J11 TOBOPUTH 0 TOM, uTo App Store
SIBJISIETCS CAMOCTOSATEIBHBIM TOBAapHBIM PhIHKOM? Ecyin App Store siBifeTcsi caMOCTOs-
TEeJIbHBIM TOBAPHBIM PBIHKOM, TO KAKOBBI €I'0 IIPOAYKTOBbIE U reorpaduvecKrie rpaHUIbI?

Opuako BC CIIIA B cBoeM pellleHUH He JaeT OTBETOB Ha YKa3aHHBIE BOIPOChl. OUeBU/IHO,
y cyzna ObLTH Ha 9TO BeCKHe NMPUYMHBL. IIpoaHann3upyeM ykazaHHoe pemenrie BC CIIA
JleTaJibHEee U MOcTapaeMcsl HalWTH OTBETHI Ha Bompockl, kotopbie BC CIIIA ocraBui 6e3
OTBETOB.

KniouyeBble cnoBa: aHMUMOHONOAbHOE PeyAUpPOsaHle, KOHKYPeHmHOoe npaso, yugdposwvle naam-
dopmbl, yugposas IKOHOMUKA, YyuPposbvle pbiHKU, 08YCMOPOHHUE NAaM@BOPMbL, 08YCIMOPOH-
Hue pblHKU, cemegble addexmot, deno Apple.
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C. 52—509. https://doi.org/10.47361/2542-0259-2020-4-24-52-59
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AHTVMMOHOMOEHOE perynMpoBaHue 1 Ldposele Nnatdopmbl: feno Apple Inc. v. Pepper

Antitrust and Digital Platforms
in Competition Law: Apple Inc.
v. Pepper Case?

Anton 0. Maslov,

Kutafin Moscow State Law
University,
Sadovaya-Kudrunskaya str., 9,
Moscow, 125993, Russia

Abstract

Digital platforms are getting more general because of growing the level of online com-
merce. As a result, courts and antimonopoly regulators around the entire world face with
the issues of applying antitrust rules to digital platforms. And each time it raises a num-
ber of interesting questions from the practical and theoretical point of view. In antitrust
cases it’s difficult to define the product and geographic boundaries of the market where
digital platforms operate.

In 2019 the US Supreme Court decide a case between a group of iPhone users and Apple
Inc. iPhone users filed a lawsuit against Apple Inc. claiming that Apple had unlawfully
monopolized market for the sale of apps by charging consumers higher than competitive
prices.

US Supreme Court’s judgment in Apple v Pepper is really crucial for competition law, in-
deed. During analyzing the case, the following questions arise. Whether the «App Store»
is a digital platform or not? Whether the «App Store» is a product market or not? If the
«App Store» is a product market, what way should we determine geographic boundaries
of this market?

However, US Supreme Court’s judgment in Apple v Pepper does not provide us with
answers to these questions. Obviously, the court had good reasons for this. Let's analyze
this judgment and try to find answers to the questions that the US Supreme Court left
opened.

Keywords: antitrust, competition law, digital platforms, digital economy, digital markets, two-
sided platforms, two-sided markets, network effects, Apple Inc. v. Pepper case.

For citation: Maslov A.O. Antitrust and digital platforms in competition law: Apple Inc.
v. Pepper case // Russian Competition Law and Economy. 2020. No. 4 (24). P. 52—509,
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BBepeHue

HacTosLlee Bpems B Poccum 1 B MYpe 0cTpo CTOWUT Npob/ieMa aHTUMOHOMOSIbHOro pe-
ry/IMpPOBaHUA AeATENbHOCTU LUMOPOBbLIX MAaTHOPM.

Lindpossble nnatdopMbl cTUpaIoT GpU3MYecKmne rpaHuLbl Mexdy Nosib30BaTensaMu,
MOCKOSbKY MNaTGopMbl CYLLIECTBYIOT B MHTEPHET-NMPOCTpaHCTBe. 10 3ToM NpuyMHe C MOMOLLbI0
nnaThopMbl Mosb30BaTENIN MOMYT B3aMMOAEMCTBOBaTL APYr C APYroM, HAaXo4ACh Ha pasHbIX
KOHLaX 3eMHOro Lwapa.

2 The reported study was funded by RFBR, project number 0-311-90068.
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AHHOTauuA

B crarbe paccMOTpeHBI I0pUIMYECKHEe TIOCIIE/ICTBHUSA OTKA3a 3aKa3UYNKa OT 3aKJII0UEHU
JioroBopa ¢ mobeuTesIeM KOHKYPEHTHOH 3aKYIKH, OCYIIECTB/ISEMONH B COOTBETCTBUH
¢ QenepanbHBIM 3aKOHOM OT 18.07.2011 N0 223-®3 «O 3akymkax TOBapoB, pabor,
VCJIYT OTAEJbHBIMU BUJIAMH IOPUANYECKUX Jull» (nanee — 3akoH N2 223)'. CraBsTcs
110/, COMHEHHE IIOIIBITKHN 000CHOBATh HAJIUUHE yCTaHOBJ'IeHHOﬁ 3aKOHOM 00S3aHHOCTHU
3aKa34yrKa 3aKJII0YUTh IOTOBOP C MOOeANTEIeEM KOHKYPEHTHOM 3aKyIIKH, 00eCeueHHON
BO3MOXXHOCTBIO Cy;Ie6HOI‘0 NPpUHYXKACHUA. B OTCYTCTBUE TaKOH 00A3aHHOCTH 3aKa34yrKa
TIpEe/IJIaTaeTcsl PACCMOTPETH JOCTYIHBIN MOOEIUTENIO 3aKYIIKA HHCTPYMEHTapUH 10 3a-
IIUTE CBOUX HHTEPECOB. Bmecre ¢ Tem IPUBOAUTCA BBIBOJ O HEJOCTATOYHOCTHU IIpeajia-
TraeMbIX IleﬁCTByIOHII/IM 3aKOHOM MEp 3alllUThl UHTEPECOB HOGGILI/ITGIISI 3aKyIIKH, UX He-
COOTBETCTBUE ITyOJIMYHO-TIPABOBOMY XapaKTepy OTHOIIEHUH B chepe KOPIOPATHBHBIX
3aKymok. IIpesyaraercs BHeCTH U3MeHeHN B 3aK0H NQ 223, ycTpaHAIOIMe YKa3aHHbIE
HECOOTBETCTBHUAA.

KnioueBble cnoBa: KOHKYpeHMHble 3AKYNKU, KOPNOPAMUBHble 3aKYNKU, OMKA3 0M 3aKA0UeHUS
dozo80pa, mopau, 2paxc0aHCKo-npasosoll 0o2o8op, 3axox N2 223, chepa 3akynox, nonoxceHue
0 3aKynkax.

Ona yutuposanua: Jfombaes C.C. IIpaBoBbIe TIOC/IEACTBUS OTKA3a 3aKa3UMKa OT 3aKJIIOYEHUS J10-
roBopa ¢ mobezuTesIeM KOHKyPeHTHOU 3aKyKy // Poccruiickoe KOHKYPEHTHOE IPAaBO U SKOHOMHUKA.
2020. N2 4 (24). C. 60—68. https://doi.org/10.47361/2542-0259-2020-4-24-60-68
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Abstract

This article proposes to consider the debatable question regarding the legal consequenc-
es associated with the refusal of public procurement authority to conclude an agreement
with the winner of the competitive procurement procedure conducted in accordance
with the Federal Law dated 18.07.2011 No. 223 — FZ “On the procurement of goods,
work, services by certain types of legal entities” (hereinafter — “Law No. 223", the Law
on Corporate Procurement). The article doubts the attempts to justify from the current
legislation standpoint the existence of the obligation of the public procurement author-
ity to conclude an agreement with the winner of the competitive procurement procedure
provided with the possibility of judicial enforcement. In the absence of such an obli-
gation, the author suggests to review the legal measures available to the winner of the
competitive procurement procedure in order to protect its interests. At the same time,
the article states that such measures are insufficient to the best interests of the winner
of the competitive procurement procedure and does not comply with the public nature
of relations in the field of corporate procurement. It is proposed to amend the Law on
Corporate Procurement to eliminate these inconsistencies.

Keywords: competitive procedures, corporate procurement, contract, public procurement, refusal
to conclude the contract, Federal Law No. 223-FZ, procurement sphere, procurement policy.
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ebopmMa 3aKoHOaTeNbCTBA O KOPMNOPATUBHBIX 3aKyMnKax?, 03HaMeHOBaBLLAACA
npuHaTeM OepepanbHoro 3akoHa oT 31 aekabps 2017 r. N2 505-03 «O BHece-
HUW U3MEHEeHWI B OTOENbHLIE 3aKoHoAAaTeNbHble akThl Poccuitckon Oenepaummny?,
pacluMpuna pamMmK1 3aKoHodaTeNlbHOro perynmMpoBaHnA B AaHHol cdepe. o Tex nop npe-
BanMpoBan AeLeHTPanM30BaHHbIA NoaxXo4, NPeanosaraBLUmii NPaKTUYECKM MOJHYI0 caMo-
CTOATENIbHOCTL 3aKa34YMKOB B chepe yCTaHOBIIEHNA NPaBUI 3aKyroYHbIX Npoueayp. Mo-
NOXEHNA 3aKoHa 0 KOPMOPaTUBHLIX 3aKyMNKax — 6a30BOro HOPMaTUBHOIO aKTa B cdhepe
KOPMopaTMBHbIX 3aKYMOK — B MPEXHEN peaKLMy COAepHany HopMbl-MPUHLMIMLL, @ Hero-
CpeCTBEHHOE PeryMpoBaHme 3aKymnoYHbIX MpoLeayp 3aKpennanock B NOKasbHbIX MPaBo-

2 Ton KopriopaTUBHEIMK 3aKyMKaM1 aBTOP MOHMMAET 3aKYMK1 OTAEbHEIMY BUAAMU PUAVMYECKUX NTNL, 06-
LMe NPUHLMNBI U NPaBMAa OCYLLECTBNEHNA KOTOPbIX ycTaHoBneHbl O3 N® 223.

3 C3P®.2018.N2 1 (u. I).Cr. 89.
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PeecTp HegobpocoBecTHbIX
NocTaBLMKOB: TpebyeTcA
COBepLUEeHCTBOBaHMUE
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AHHOTauuA

PackpbIBaeTcsi 9JKOHOMHUYECKAS U TPABOBAs CYTh MOHATUA U MeXaHU3Ma PaboOThI peecT-
pa HemobpocoBecTHBIX mocTaBuKoB (PHII), mpuBOAWTCS aHAIN3 CTATHCTHKU BKJIIO-
veHusd nHGopmanuu o Hux B PHII, onrcaHa npakTHKa OCIIapUBAHUA B Cy/AaX PeIeHUH
OAC Poccun o BHecenuu B PHII, noguepkuBaeTcs HecOpa3MepHOCTb Mephl OTBETCTBEH-
HOCTH 32 YKJIOHEHHE OT 3aKJIIOUeHUsI KOHTpakTa/moroBopa (B yactu BHeceHus B PHII)
C CYIIIECTBEHHOCTBIO IIPUYMHEHHOTO OOIIECTBEHHOTO BPE/a, PACCMOTPEHa Iiestecoobpas-
HOCTH TIEPeX0/ia K B3BEIIEHHOH OIleHKe BO3MOXKHBIX PHUCKOB OT HEeZIOOPOCOBECTHBIX IO-
CTaBIIIKOB, IIPEJJIOKEHO IIePEeHeCTH YKJIOHEHHE OT 3aKJII0UEHM JIOTOBOPA U3 OCHOBAHUH
BHeceHus B PHII B daxTop yuera 71e710BOH pelyTariuy y4acTHUKA IIPU OIleHKe 3aABOK;
CZIeJIaHO TPEATIONIOKEeHNEe O CHIDKEHUU PHCKOB HEHCIIOJHEHHS KOHTPAKTOB/JIOTOBOPOB
TIpY UCIIOJIB30BAaHUH HA Talle OIIEHKHU 3asIBOK MeXaHU3Ma pacdeTa WH/IEKCOB JIeJIOBOH pe-
IyTAIFH Ha OCHOBE (DAKTOB MPEABIIYIIEro HeTOOPOCOBECTHOTO TOBEAECHNUS IIOCTABIIUKOB.

KnioyeBble cnoBa: peecmp Hedo6poCo8eCmMHbIX NOCMABWUK08, 0€1068A51 penymayus, KOHMpaxKm-
Has cucmema, 3akynku 048 20cy0apCmeeHHbIX HYXcO, KOPNopamueHsle 3aKynku, noaoxceHue
0 3aKynke, YKAOHeHUe OM 3aKA0UeHUS KOHMpPaKma, HedobpocosecmHoe nogedeHue NOCMAsWU-
Ka, 02paHuveHue KOHKYPeHYUU, PUCKU HeUCTIOHeHUs 002080Da.

Ona umtnpoBaHua: Tuxomupos I1.A. PeecTp HeT06GPOCOBECTHBIX IOCTABIIUKOB: TPeGyeTcs: CoBeEp-
meHcTBOBaHUe // Poccuiickoe KOHKypEHTHOE IPaBO U SKOHOMHKA. 2020. N2 4 (24). C. 70—83.
https://doi.org/10.47361/2542-0259-2020-4-24-70-83
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70

Abstract

The article shows legal and economical nature of unfair supplier list (black list) in Rus-
sian public procurement system, black list inclusion statistics, black list appeal court
practice, problems and ways of improvement of this instrument, transformation to busi-
ness reputation index.

Keywords: black list, unfair suppliers, unscrupulous suppliers, business reputation, Russian con-
tracting system, public procurement, corporative procurement, procurement guideline, contract
sign evasion, unfair competition, contract non-performance risks.
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AHHOTauuA

3aK0HO/ATENIBCTBO O KOHTPAKTHOU CHCTEME JIOIyCKAET B OIpE/eJIEHHBIX C/Iydasax OCy-
I[eCTBJIEHNE 3aKYIIOK y €IMHCTBEHHOTO IIOCTABIIMKA, MUHYS IIPOBE/IEHNE KOHKYPEHTHBIX
mponenyp. OZHUM U3 CIy4yaeB SIBJAIOTCA MIPOU3BOZCTBO TOBApPA, BBINOJIHEHUE PAOOTHI,
OKa3aHUe YCIJIyTH, OCYIIECTBIIAEMbIE yUPEK/IEHUEeM WIH IPEAIIPUATHEM YTOJIOBHO-UCIIOJ-
HUTEJIbHOU CUCTEMBI B COOTBETCTBHH C ITIEPEYHEM TOBAPOB, PAOOT, YCIIYT, YTBEP K/IEHHBIM
IIpaBurensctBoM Poccutickoit @enepanuu. IIpakTika MOKas3bIBaeT, YTO B PAJE CIydaeB
3aKa34YMKU U (MIM) MOCTaBIIMKU MOTYT HEOOOCHOBAHHO ITOJIb30BATHCS IPEIOCTABIIEH-
HOH 3aKOHO/IATEIbCTBOM BO3MOXKHOCTBI0, (hOPMAJIBHO 3aKJTI0YAsI TOCYIAaPCTBEHHBIHN (My-
HULIANAIBHBINA) KOHTPAKT C YUPEXK/IeHUEM, IPEANPUATHEM YTOJI0BHO-UCIIOJTHUTETBHOMN
CHCTeMBbI, MUHYSl KOHKYPEeHTHBIE IIPOIE/IyPhl, KOTZ]A PealbHO HCIIOJIHEHHEM KOHTPAKTa
3aHUMAETCS CTOPOHHUH XO3AHCTBYIOIUH CyOBEKT. ABTOPAMU OTMEYAETCS, UTO TAKHUE CH-
Tyaruu (HaKTHIECKH SIBJIAIOT cOO0U 00X07] IPeAyCMOTPEHHBIX 3aKOHOJATEILCTBOM KOH-
KyPEHTHBIX IPOLEAYP BhIOOpA MOCTABIINKA, IPOTUBOPEYAT IPUHITUIIAM H U/I€SM PETYJIH-
POBaHUs, 3aJI0’KEHHBIM B 3aKOHE O KOHTPAKTHOU CHCTEME.

KnioueBble cnoBa: KOHMpPAKMHAR cucmMemda, KOHKYpeHmHbvle npoyedypsl, eOUHCMBEHHbLI NOo-
CMaswjuk, Yy20108HO-UCNOAHUMENbHAS CUCTIeMd.

Ona uutupoBanua: XomskoB A.H., AsmeB B.A., MockButuH O.A., Bounnun WU.I1. HegomycrumocTsb
HNMHUTAITHUHA CO6J'IIOZ[eHI/ISI 3aKOHa npu 3aKJIIOYEeHU U rocy/:[apcmeHHoro KOHTpaKI‘a C €eIUHCTBEHHBIM I10-
CTaBIIMKOM (Ha IIPUMepe YTOJIOBHO-UCIIOJIHUTEIBHOU cucTeMbl) // Poccuiickoe KOHKypeHTHOE IIPaBO
M 9KOHOMHKA. 2020. N2 4 (24). C. 84—809. https://doi.org/10.47361/2542-0259-2020-4-24-84-89
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Abstract

The legislation on the contract system allows in certain cases to make purchases from a
sole supplier without using competitive procedures. One of the cases is the production
of goods, performance of works, rendering of services performed by an institution or
enterprise of the penal enforcement system in accordance with the list of goods, works,
and services approved by the Government of the Russian Federation. The practice shows
that in some cases, customers and (or) suppliers may unreasonably use the opportunity
provided by the legislation, formally concluding a state (municipal) contract with an
institution or enterprise of the penal system, bypassing competitive procedures, when
actually a third-party business entity is engaged in the execution of the contract. The
authors note that such situations actually constitute a circumvention of the competitive
procedures for selecting a supplier provided for by law, and contradicts the principles
and ideas of regulation laid down in the Law “On the contract system”.

Keywords: contract system, competitive procedures, sole supplier, penal system.
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ornacHo cT. 6 n 8 ®epepanbHoro 3akoHa oT 5 anpena 2013 r. N2 44-03 «O KoH-

TPaKTHOW cncTeMe B cdepe 3aKynoK ToBapoB, paboT, yciyr AnA obecneyeHns rocy-

[apCTBEHHBIX U MyHMUMNAMBHBLIX HY¥O» (Qanee — 3aKoH 0 KOHTPaKTHOM cucTeme)!
O[IHVM 13 MPUHLMMOB KOHTPaKTHOM cUCTEMBI B chepe 3aKynoK ABNAETCA NpuHLMN obec-
neyeHMs KOHKypeHUuuW. Mo cBoei cyTu, AaHHbIN NpUHUMMN Nodpa3yMeBaeT, YTo floboe
3aUMHTEPECOBaHHOE IMLO MMEET BO3MOMKHOCTb CTaTb MOCTaBLUMKOM (MOAPAOYMKOM, UC-
nonHuTenem). KpoMe Toro, BarKHO, YTO Y. 2 CT. 8 3aKOHa 0 KOHTPaKTHOM CUCTEME MPAMO
3anpeLyaeT yYacTHMKaM 3aKyroYHbIX Npouedyp coBeplUeHMe Miobbix 4eNCTBUIN, KOTopble
NPVBOAAT K OFPaHUYEHMI0 KOHKYPEHLIMM, B YACTHOCTU K HEOBOCHOBaHHOMY OrpaHUYeHIo
4MCNa YHaCTHUKOB 3aKYroK.

' CM.: C3P®.2013. N2 14. Ct. 1652.
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AHHOTauuA

Ananus IIPaBOBBIX HO3HHI/Iﬁ ap6I/ITpa)KHI>IX CyJO0B II0 AejlaM O HapyII€HUHU aHTUMOHO-
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Ta, OCIIapUBaHHE MNPEAOCTEPEKEHUA aHTUMOHOIIOJIBHOT'O OpraHa, CHUXKE€HUE aIMUHU-
CTPAaTUBHBIX HITpa(l)OB, IOAXOAbI K TIOKAa3bIBAHUIO AaHTUKOHKYPEHTHBIX cornamennﬁ.

Lens: dbopMupoBaHUe eANHOOOPA3HBIX MOJX0/I0B B IIPABOIIPIMEHUTETHHON IPAKTUKE
110 JieJlaM O HapyllleHUH aHTUMOHOIIOJIbHOTO 3aKOHO/ATeIbCTBA.
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JoMUHUPYIOWUM NOoA0XHCeHUeM, npedocmepeXceHue, AHMUKOHKYPeHMHoe co2aalleHue, a0MuHu-
cmpamugHblil wmpag.

Ona umtupoBanua: Boskusckas JI.B., CaBoctuna E.B. Anasutuyeckuii 0630p CyneGHBIX eyl C
y4JacTheM aHTHMMOHOIIOJIBHOTO opraHa // Poccuiickoe KOHKYPEHTHOE IPaBO U 9KOHOMHUKA. 2020.
N2 4 (24). C. 90—93. https://doi.org/10.47361/2542-0259-2020-4-24-90-93

ABTOPBI 3a5IBJIAIOT 00 OTCYTCTBHH KOH(JIMKTA HHTEPECOB.

Analytical Review of Judicial
Cases Involving Antitrust Body

Larisa V. Vovkivskaya®
Financial University under the
Government of the Russian
Federation,

FAS Russia,

Leningradsky Prospekt, 49,
Moscow, 125993, Russia,
Sadovaya-Kudrinskaya str., 11,
Moscow, 125993, Russia
Elena V. Savostina,

FAS Russia,
Sadovaya-Kudrinskaya str., 11,
Moscow, 125993, Russia

Abstract

Analysis of the arbitration court’s legal positions in cases of violation of antimonopoly
legislation on the following issues: limitation period for the institution of administrative
proceedings for merger deals, determining the dominant position of an economic entity,
court actions against, Antimonopoly service warnings, administrative fines reductions,
ways of proving anti-competitive agreements.

Purpose: the formation of uniform approaches in law enforcement practice in cases of
violation of antitrust laws.

Keywords: antitrust laws, limitation period, abuse of dominant position, warning, anti-competi-
tive agreements, administrative fine.
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AHHOTaumA

Hacrosiuii 0630p peleHnuil «BeJIOMCTBEHHOH aleJUIANNN» CONEPKUT KOMMEHTAPUU
CHEIUAJINCTOB K TPEM JleJIaM, PACCMOTPEHHBIM ANEUIANMOHHBIMU Kojuterusamu ®AC
Poccun B TpeTheM KBapTasie 2020 r. [lepBoe U3 pacCMOTPEHHBIX JI€JI MOCBSAIIEHO BO-
IIpOCaM HCIIOJTHUMOCTH IIPEAYIPEIK/IEHUH, B TOM YHCJIE IIPU KBUTHDUKAIIUY JEHCTBUN
IO II. 5 Y. 1 CT. 10 3aKOHA O 3alUTe KOHKypeHIuu. /[pyrue /iBa pacCMOTPEHHBIX Jieyia
CBS3aHBI C JIOKa3bIBAHUEM HAJMYUS aHTUKOHKYPEHTHBIX corviamieHuii. IIpu aTom B oa-
HOM u3 fien AnennsainuonHasn koserus ®AC Poccun onieHVBasia yCTaHOBJIEHHBIE TEP-
PUTOPHATILHBIM YIIDABJIEHHEM KOCBEHHBIE /IOKA3aTeIbCTBA KAPTEJIHLHOTO COTJIAIIEHN ],
a B IpyroM — 0OOCHOBAHHOCTb KBAM(UKAIUN JIEHCTBUI XO3AUCTBYIOIINX CYO'BEKTOB
IO 1. 4 CT. 16 3aK0Ha O 3alllUTe KOHKYPEHIINH.
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Abstract

This review of the decisions of the “departmental appeal”, which has already become a
tradition, contains comments on three cases considered by the Board of Appeals of the
FAS of Russia in the third quarter of 2020. The first of the considered cases is devoted to
the issues of enforceability of warnings, including qualifications of actions under para-
graph 5 of part 1 of article 10 of the Law “On protection of competition”. Other two cases
are related to the issues of proving anticompetitive agreements. However, in one case,
the Board of Appeals of the FAS of Russia evaluated indirect evidence of cartel agree-
ments, established territorial control, and in another case — the relevance of qualifica-
tion of actions of legal entities under paragraph 4 of article 16 of the Law “On protection
of competition”.

Keywords: board of Appeals, FAS of Russia, departmental appeal, collegial body.
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PeweHne AnennauymoHHon Konnerum ®AC Poccum ot 19 aBrycta 2020 r.
no geny N2076/01/10-418/2019'

elLLeHNeM TeppUTOPMaNbHOMO aHTMMOHOMOMBHOMO OpraHa AencTBMA IHepreTUYecKon

KOMMaHWK BBl MpK3HaHBI 3110yNoTPe6eHNneM AOMUHUPYIOLLIMM MOOMEHMEM, 3anpe-

weHHbIM M. 5 4. 1 cT. 10 @egepansHoro 3akoHa ot 26 uiona 2006 r. N2 135-03 «0 3a-
LLMTE KOHKYPEHLIMM»? (Danee — 3aKoH 0 3alLMTe KOHKYPEeHLMN).

T CM.: Pewenre AnennsaumonHon konnermm OAC Poccum ot 19 aBrycta 2020 r. no geny N2076/01/10-
418/2019 // basa pelennin 1 npasosbix aktoB ®AC Poccun. URL: https://br.fas.gov.ru/ca/pravovoe-
upravlenie/096 1e2bc-640f-42ea-9aeb-7 1656 1875bdb/ ([ata obpatuequn: 22.11.2020).

2 (M. C3P®.31.07.2006. N231.4. 1. CT. 3434.
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Abstract

The author considers the arguments given by business entities on the classification of
organizations as controlled, and provides the arguments used by the Antimonopoly au-
thority and the courts when considering these issues.
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